
 

Food Industry Legal and Regulatory Update 
July 26, 2019 

 
Please see the below items recently issued by courts and Federal agencies which may be of interest to 
food retailers, manufacturers and wholesalers: 

Court Rules Amazon Strictly Liable for Injuries to Consumers from Defective Products Sold 
by Third Party Sellers; Significant Implications for Retailers Offering Third-Party 
Marketplaces 
On July 3, 2019, the U.S. Court of Appeals for the Third Circuit in Obrerdorf v. Amazon.com Inc.1 ruled 
that under Pennsylvania law, Amazon is strictly liable for defective products sold by third-party sellers 
on their web marketplaces.  The ruling has significant implications for retailers who operate 
marketplaces utilized by third-party sellers. 

The plaintiff, Heather Oberdorf, was permanently blinded in the left eye after a retractable leash 
snapped off of her dog s collar when during a walk, the dog lunged.  The D-ring on the dog s collar broke 
during the lunge, which caused the leash to recoil and hit her face and eyeglasses.  Oberdorf purchased 
the collar on Amazon.com from a third-party seller who shipped the collar directly to her. 

The court noted that on the Amazon platform, third-party vendors decide which products to sell, the 
means of shipping, and product pricing.  Amazon lists the products on the Amazon Marketplace, collects 
orders from consumers, and processes payments.  In exchange for these services, Amazon collects fees 
from each third-party vendor.  Amazon, in its selling agreement, receives a royalty-free, non-exclusive, 
worldwide, perpetual, irrevocable right and licenses to commercially or non-commercially exploit 
information provided by third-party sellers.  

The court also noted that Amazon offers other services to sellers including, advertising on the Amazon 
website, and Fulfillment by Amazon (FBA). 

Pursuant to the sales agreement, vendors may not sell items at a higher price than they charge in other 
sales channels, nor may they offer lower levels of service.  Amazon collects commissions and per item or 
monthly fees on the products posted on the marketplace. 

The court considered a four-factor test articulated in the Pennsylvania Supreme Court case Musser v. 
Vilsmeier Auction Co., Inc.2 relied on by Amazon to support its contention that it should not be 
considered the seller: 

1. Is the actor the only member of the marketing chain available to the individual plaintiff for 
redress? 

2. Does imposition of strict liability on the actor serve as an incentive to safety? 

 
1 2019 U.S. App. Lexis 19982; 2019 WL 2849153. 
2 522 Pa 367, 562 A. 2d 279 (Pa. 1989). 
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3. Is the actor in a better position than the consumer to prevent the circulation of defective 
products? 

4. Can the actor distribute the cost of compensating for injuries resulting from defects by charging 
for it in his business? 

The court determined that all of the above factors weighed in favor of holding Amazon strictly liable for 
consumer injuries caused by defective goods purchased on Amazon.com. 

Retailers should assess their liabilities related to the relationships they have with third-party sellers in 
the wake of this ruling. 

Customs Brokers Still Filing Entries Naming Retailers and Wholesalers as FSVP Importers 
Without Their Consent 
U.S. Food Imports LLC (USFI) performs import audits for retailers and wholesalers and is still 
encountering many Customs entry filings where retailers and wholesalers have been named as FSVP 
importers without their consent.  Retailers and wholesalers will only discover they have been named as 
an FSVP importer (1) when FDA contacts them for an inspection for such shipments or (2) obtaining 
FSVP entry information pursuant to a Freedom of Information Act (FOIA) request.  USFI performs import 
audits which obtain information from FDA via FOIA requests and from other sources, including U.S. 
Customs and Border Protection (CBP) data.  The audits provide information on all shipments in which 
retailers and wholesalers face CBP and FSVP liability.  Please contact Erik Lieberman at 
elieberman@usfoodimports.com for more information.   

USDA Approves Fruits and Vegetables for Imports 
This week the Animal and Plant Health Inspection Service (APHIS) has approved the following fruits and 
vegetables from the following countries for importation into the U.S.  Details are linked below: 

Morocco: Fresh Raspberries 

FSIS Approves New Establishments for Imports 
This week the food safety and inspection service has approved plants from the following countries for 
importation into the U.S.  Links to the most recent lists of eligible foreign establishments are below: 

Canada 

FDA Announces FSMA Fee Rates for FY2020 
U.S. facilities and the agents of foreign facilities will be assessed fees of $258/hour when domestic travel 
is required and $301/hour when foreign travel is required for reinspections.  Reinspections occur when 
a facility is given an Official Action Indicated (OAI) inspection rating and FDA returns to inspect the 
facility to assess whether corrective actions have been taken and compliance achieved.  Such fees will 
also be assessed to facilities and importers who do not comply with FDA recall orders. 

User fees for the Voluntary Qualified Importer Program (VQIP) are estimated to be $16,681 annually. 
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Recent FDA Warning Letters of Note 
The below list recent warning letters have been selected as they may be of interest to retailers and 
wholesalers.  All recent warning letters are available here. 

1. AB Seafood Trading Inc.: Seafood HACCP Violations (07/23/20193) 
2. Curaleaf Inc.: CBD Drug Claim Violations (07/23/2019) More information 
3. TSUKIJI MOTOHIKO CO., LTD: Seafood HACCP Violations (07/16/2019) 
4. Chukar Cherry Company Inc.: Allergens, Preventive Controls, CGMP Violations (07/16/2019) 
5. Ceba-Tek, Inc.: Dietary Supplement CGMP Violations (07/16/2019) 

 

FDA Suspends Food Facility Registration of Texas Seafood Processor over HACCP 
Violations 
The U.S. Food and Drug Administration announced on July 22 that it recently suspended the food facility 

Topway now cannot sell or distribute any food into commerce. This action follows inspections 
conducted by the FDA and Texas Department of State Health Services earlier this year where serious 
sanitation issues were observed, including several samples confirming the presence of Listeria and 
pathogenic Listeria monocytogenes (L. monocytogenes). 

FDA Releases Educational Food Safety Posters for Retail Food Employees Focusing on the 
Importance of Date Marking and Adequate Cooking Temperatures 
FDA made the announcement on July 22.  The posters may be found here. 

Trump Administration Proposes $11 billion in Tariffs on Goods From European Union; 
Including Food and Beverages 
In response to a World Trade Organization ruling that several European Union (EU) countries illegally 
subsidized the production of Airbus aircraft.  The Trump Administration has proposed $11 billion in 
tariffs on products from the EU in response.  These products include: 

1. Butter 
2. Cheese 
3. Olives and Olive Oil 
4. Fruit jams, jellies and purees 
5. Wine 

The full list is available here. 

 

Please contact Erik Lieberman at elieberman@usfoodimports.com or 202.765.1800 for additional 
information on any of these matters. 
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